Trade Union Position Paper on Labour Migration 
SARTUC

The SARTUC/ILO Stakeholder Interaction Program on Protecting Migrant Workers’ Rights (14-15 July, 2014) brought together trade union representatives, recruitment agency representatives, and senior government officials to chart a way forward to address the plethora of concerns plaguing the foreign employment sector. During the course of program, participants held discussions on the implementation of the SARTUC Migrant Labour Charter and the Kathmandu Plan of Action and formulated concrete steps to be undertaken by the tripartite actors in order to meet the objectives laid out in the said document. This paper summarizes the position of trade unions in order to address shortcoming on a host of topics related to foreign employment: (i) minimum wages and benefits; (ii) social security; (iii) gender equality; (iv) migration process; and (v) standard contracts. For topics (i) through (iv), the recommendations are further sub-divided into roles and responsibilities of the government, trade unions, and recruitment agencies.

1. Minimum Wages and Benefits

The Government of Nepal (GoN) has fixed a minimum wage for migrant workers heading to the Gulf Countries (USD 165 for Qatar and USD 125 for the rest) and Malaysia (USD 125), among others.[footnoteRef:2] Despite this provision, the available evidence suggests that minimum wages are rarely enforced. Studies have found that even though the official Demand Letter forwarded by country of destination (CoD) employers/recruiters for Department of Foreign Employment (DoFE) processing does purport to pay workers at least the minimum wage, a second contract is usually forwarded to Nepali recruitment agencies (RAs) that outlines the actual wage – often less than the minimum wage – that migrants will be receiving.  [2:  Amnesty International, False Promises: Exploitation and Forced Labour of Nepalese Migrant Workers (London: Amnesty International, 2011), 54.] 

There are a number of reasons for the non-enforcement of minimum wages: (i) unilateral fixation of minimum standards by the GoN; and (ii) threat of “substitution effect” in case of enforcement. First of all, the GoN has not signed any bilateral or multilateral agreement with any CoD government vis-à-vis minimum wages for its migrant workers. This implies that the GoN has no effective measure at its disposal to ensure that CoD employers are paying at least the stipulated minimum wage. Secondly, if the GoN somehow managed to enforce the minimum wage, there is always the possibility that CoD employers/recruiters will substitute away from Nepali workers and recruit workers from other labour-sending countries.  Only the establishment of a SAARC-level regional framework will enable South Asian countries to have a common standard vis-à-vis minimum wages and benefits for migrant workers and significantly reduce the possibility of a large-scale substitution effect. 
      
In the given context, TUs have the following position with regards to the roles/responsibilities of the tripartite actors:

Government
(i) To urge destination countries to fix minimum salary and benefits for all migrant workers from South Asia 
(ii) To get the SAARC Summit to approve a framework for determining minimum wages and minimum standards at the regional level

Trade Unions
(i) To push for the involvement of TUs during relevant [international] agreements
(ii) To organize awareness raising programs

Recruitment Agencies
(i) To implement [minimum wage and benefit standards] in accordance with government agreements
  
2. Social Security

At present, there are no social security provisions available to returnee migrant workers. A vast of majority of migrant workers in the Gulf countries and Malaysia are short-term contract workers who rarely, if ever, receive severance pay, pension, and other forms of social protection. Similarly, GoN does not have provisions to integrate migrant workers into any of the national social security frameworks. Furthermore, social insurance for returnee migrants who have suffered debilitating injuries and families of deceased migrants is limited. This is especially true for irregular migrants – a significant majority of whom are female – who neither have access to compensation from the Welfare Fund nor from private insurance companies.   
In the given context, TUs have made the following recommendations with regards to the roles/responsibilities of the tripartite actors:

Government
(i) To ensure that the Welfare Fund is only utilized for the protection and rescue of migrant workers and to ensure welfare and social security for dependent family members of migrants. 
(ii) To include migrant workers in the national social security framework and to arrange for migrant workers to make contribution towards the same.

Trade Unions
(i) To push for the inclusion of migrant workers in the national social security framework

3. Gender Equality
Over the past two decades, GoN has imposed a host of restrictions on the mobility of women in the name of safeguarding their interests. Some of these have been de jure restrictions while others have only been de facto restrictions without a legal basis.[footnoteRef:3] For instance, female migrants under the age of thirty are still barred from travelling to Gulf countries to work as domestic workers. Far from solving problems being faced by female migrants, these restrictions have forced many to use irregular channels to migrate for work which in turn has increased their vulnerability to abuse and exploitation. Furthermore, restrictions on the mobility of women also inhibit empowerment in their own communities since, among other things, it increases their dependence over male members of society. In order to address these concerns, TUs have made the following recommendations for the tripartite actors: [3:  Sarah Paoletti et al., Migrant Workers’ Access to Justice at Home: Nepal (New York: Open Society Foundations, 2014), 44-45; Amnesty International, op. cit., pp. 48-51.] 

Government 
(i) To remove the ban on female migrant workers below the age of 30 to go for domestic work abroad and to end all forms of gender discrimination
(ii) To ensure safe migration for domestic workers going abroad
(iii) To ensure effective and efficient legal aid for victims [of abuse and exploitation]

Trade Unions
(i) To push for the removal of the ban on female migrant workers below the age of 30 to go for domestic work abroad
(ii) To create pressure in order to ensure a safe migration environment for domestic workers going abroad
(iii) To ensure effective and efficient legal aid for victims
(iv) To be involved at the policy formulation level in order to ensure gender friendly labour management

Recruitment Agencies
(i) To send female migrant workers through legal/formal channels
(ii) To make pre-departure orientation training effective

4. Migration Process

The violation of the rights of labour migrants begins at home with brokers, agents and recruitment agencies in Nepal. Recruitment agencies have been known to illegally charge exorbitant fees which take workers years to pay off; for instance the government mandated maximum fee for recruitment to work in the Gulf countries is NPR 70,000 while the average amount a worker pays is NPR 103,000.[footnoteRef:4] Furthermore, most workers take out  loans at exorbitant interest rates (typically between 24 percent to 60 percent p.a.) to bear the cost of recruitment fees and other expenses and is a major reason behind why most workers continue to bear conditions of abuse while abroad.  [4:  World Bank, Large-Scale Migration and Remittance in Nepal: Issues, Challenges, and Opportunities (Kathmandu: World Bank, 2011), 52.] 

This often comes coupled with deception regarding nature of job, wages, job benefits, work hours, food and accommodation etc. In fact, only 51.4 percent of returnee migrants interviewed for a study in Nepal reported that they were given an employment contract prior to departure.[footnoteRef:5] Cases of contract counterfeit and contracts being in a foreign language which the worker does not understand are also fairly common. Some agencies are also know to withhold contracts until the day of departure so that the full terms of employment is not disclosed to the worker until the last moment when the worker has no choice in the matter.  [5:  World Bank, op. cit., p. 53.] 

Apart from deception at the hands of unscrupulous RAs and agents, potential migrant workers also have to face a host of challenges while accessing a number of other services. For instance, a number of relevant agencies, both public and private, are concentrated in Kathmandu including recruitment agencies, pre-departure orientation training canters, and medical testing canters. This means that it is much more costly for potential migrants residing in rural areas far from Kathmandu to go for foreign employment. The issue here is not just that they have to bear travel expenses to and from Kathmandu but they also have to bear the cost of food and accommodation during their stay. Given that these costs are relatively quite expensive, many potential migrants are unable to access these services or are forced to accept sub-par services from unauthorized actors closer to their place of residence. 
Similarly, consular services available to migrant workers at the CoDs are quite limited. Nepali missions are often underequipped to handle the plethora of cases brought to them by migrant workers while the lack of legal guidelines for embassies vis-a-vis migrant workers means that support quality depends on who the current ambassador is. Furthermore, stakeholders frequently complain that the labour attaches are often unqualified and lack the necessary expertise to assist migrant workers as they are often appointed on the basis of political patronage rather than proven ability. 
In order to address the plethora of problems plaguing the labour migration process, TUs have made the following recommendations:

Rescue and Repatriation

Government
(i) To establish a “Rescue Unit” within the Nepali embassy located in destination countries and to involve representatives of trade unions and the labour attaché in the unit
(ii) To support the Rescue Unit both technically as well as financially
(iii) To strengthen coordination between the Ministry of Foreign Affairs, Ministry of Labour and Employment, and other concerned ministries. 
(iv) To establish a “Rescue Fund” either by taxing a fixed percentage of profits from recruitment agencies and remittance based financial institutions or through voluntary contributions from them to ensure welfare and social security for dependent family members of migrants
Trade Unions
(i) To ensure mandatory involvement of TUs and the labour attaché in the rescue committee/centre/desk
(ii) To push relevant agencies and the government to rescue/repatriate workers and, to the extent possible, utilize TU networks for the same

Recruitment Agencies
(i) Government and Recruitment Agencies need to bear the cost [of rescue/repatriation]
(ii) To establish a “Rescue Fund” either by taxing a fixed percentage of profits from recruitment agencies and remittance based financial institutions or through voluntary contributions from them to ensure welfare and social security for migrants or their dependent family members 
(iii) To push the relevant company [for rescue/repatriation] in accordance with the existing agreement on a mandatory basis

Right to Vote

Government
(i) To enable migrant workers to have access and representation at the policy formulation level by allowing them to vote without discrimination and on par with resident citizens

Trade Unions
(i) To advocate for migrant workers to have access and representation at the policy formulation level by allowing them to vote without discrimination and on par with resident citizens

Equal Pay for Equal Work

Government
(i) To adopt a policy of seeking equal salary and benefits for equal work for all migrant workers while signing agreements with destination countries
(ii) Similarly, to adopt a policy of non-discrimination vis-à-vis rights, wages, and benefits on the grounds of gender, caste, ethnicity, origin, nationality, and skin-color.

Trade Unions
(i) To advocate against discrimination faced by migrant workers in the destination countries with regards to equal pay and benefits for equal work
(ii) Similarly, to advocate against discrimination vis-à-vis rights, wages, and benefits on the grounds of gender, caste, ethnicity, origin, nationality, and skin-color.


Pre-Departure Orientation Training

Government
(i) To utilize governmental mechanisms in order to arrange for government bodies to deliver pre-departure orientation training

Trade Unions
(i) Capacity building of training centers
(ii) Establishment of properly equipped government run training centers
(iii) To ensure that training sessions are conducted by able and qualified trainers
(iv) Development of thematic educational materials
(v) Creation of a website and the establishment of Resource Centers at the local level
(vi) Independent and effective monitoring of training centers

Right to Information

Government
(i) To mobilize trade union representatives under the coordination of the government to ensure households have accurate information
(ii) To arrange for DoFE to distribute accurate and up-to-date information via their website

Trade Unions
(i) To disseminate accurate information at the household level and to mobilize trade union representatives to ensure the same

Recruitment Agencies
(i) Disseminate accurate information [to migrant workers]

Bio-Metric System

Government
(i) To ensure that workers have free of cost access to the bio-metric system in lieu of the 15 US dollars currently being charged

Trade Unions
(i) To push for the workers to have free of cost access to the bio-metric system in lieu of the 15 dollars currently being charged

Trade Union Involvement in Government Agencies

Government
(i) To ensure that (government) recognized trade union are included in the foreign employment related policy formulation process and monitoring as well as in concerned government agencies
(ii) To ensure that the labour attaché appointee is either a government or a trade union labour expert

Trade Unions
(i) To push for the involvement of authorized trade unions during the policy formulation process
(ii) To ensure that the labour attaché appointee is a representative of an authorized trade union

Other Roles and Responsibilities of the Government

Passport Related
(i) To make the passport distribution process smooth and efficient and to establish a separate desk for migrant workers
(ii) To arrange for the distribution of passports from each and every district
(iii) To digitize the process of age verification during the distribution of citizenship certificates and passports

Online Recruitment System
(i) To prepare a roster of prospective migrant workers using the DoFE website and to publish the name-list so created to arrange for their recruitment

Administrative Decentralization
(i) To make arrangements for zonal labour offices  to handle grievances and to distribute final labour permits along with the employment contracts

Banking
(i) To ensure that trained workers have access to interest-free loans from appointed banks on the basis of a job guarantee
(ii) To arrange for migrant workers to pay recruitment agencies through the banking system
(iii) To mandate that remittance incomes be transferred through the banking system 

Miscellaneous 
(i) To ratify related ILO and UN Conventions
(ii) To ensure that labour agreements are signed with destination countries and to disseminate information regarding the same
(iii) To facilitate access to justice 
(iv) To ensure that legal support is available in all Nepali embassies
(v) As envisaged by the ILO, to ensure that recruitment fees are not being charged  
(vi) To ensure effective implementation of the Foreign Employment Act and the Human Trafficking and Transportation (Control) Act


Other Roles and Responsibilities of Trade Unions

Awareness 
(i) To mobilize TU recommended volunteers with the support of the government
(ii) To publish and distribute various awareness raising materials
(iii) To develop common programs and to establish a joint fund
(iv)  To organize tripartite (government, trade unions, and recruitment agencies) dialogue and interaction programs (lower level)

National Level TU Structure
(i) To create a structure involving two migrant representatives from each TU confederation

SAARC Level Regional Structure
(i) To appoint one representative from each TU confederation – from among their representatives in the national level structure – in the regional level structure

Legal Support Mechanism for Migrant Workers
(i) To establish a Joint Trade Union Legal Advisory Committee
(ii) Nepali embassies should establish a Legal Advisor or a Legal Desk and regular coordination needs to exists between the Advisor/Desk and the Joint Trade Union Legal Advisory Committee
(iii) To ensure that priority is given to trade union and labour law experts while appointing the labour attaché

Framework for Monitoring Recruitment Agencies
(i) To develop a joint mechanism involving trade unions and other stakeholders in the field of labour migration
(ii) To develop a trade union specific mechanism in order to assist the joint mechanism

Migrant Support Groups in Destination Countries 
(i) All trade unions to develop their union specific support groups
(ii) To develop common support groups
(iii) To create a social network of support groups in the various destination countries to facilitate information/experience sharing
(iv) ITUC affiliated TU confederations in Nepal to develop a common migrant forum
(v) To develop linkages between the support groups and TUs in the relevant destination country and provide mutual assistance
(vi) To develop a network of stakeholders involved in the field of migration
a. Local TU and [CoD] TU
b. Civil Society
c. Embassy
d. International Right based organization

Other Roles and Responsibilities of Recruitment Agencies

Good Management Practices
(i) To engage in healthy business competition in order to end the expensive process of foreign employment
(ii) To seek labour demand in countries that are relatively safe and where workers receive a fair return 
(iii) To develop and monitor a mechanism to verify labour demand and make relevant arrangements for rewards and punishment
(iv) To bear legal responsibility in case migrant workers are arbitrarily/forcefully terminated from their jobs
(v) To bear the responsibility of intervening in cases where migrant workers are mistreated by their employers abroad

Accountability
(i) To assist migrants to resolve problems that arise during the course of the contract period in accordance with the labour permit
(ii) To ensure that victims have access to justice and receive compensation

Contractual Agreement
(i) To charge only the [government] approved fee, to provide a receipt for all payments made, and to avoid withholding any advance payment for a long period of time
(ii) To end the phenomenon of providing dual contracts and to only send workers for safe jobs in secure countries  

5. Standard Contracts
Migrant workers routinely face challenges at the CoD as a result of problems associated with the employment contract – these include, among others, contract substitution, counterfeit contracts, and foreign-language contracts. Given this scenario, stakeholders have argued that a model contract needs to be developed which can form the basis for a standard unified contract that is enforceable in both the CoO as well as the CoD. Such a model contract would include information on some basic items such as working conditions, working hours, remuneration and benefits, food and accommodation, leave and vacation time, insurance and compensation, and conditions of contract termination, among others. A standard employment contract, recognized by governments at both ends of the migration chain, would reduce the likelihood that workers would be duped into working under terms and conditions they never signed up for. According to Article 22 of ILO Recommendation No. 86, an employment contract would ideally include the following items: 

0. The full name of the worker as well as the date and place of birth, his family status, his place of residence and of recruitment; 
0. The nature of the work, and the place where it is to be performed; 
0. The occupational category in which he is placed; 
0. Remuneration for ordinary hours of work, overtime, night work and holidays, and the medium for wage payment; 
0. Bonuses, indemnities and allowances, if any; 
0. Conditions under which and extent to which the employer may be authorised to make any deductions from remuneration; 
0. Conditions regarding food if food is to be provided by the employer; 
0. The duration of the contract as well as the conditions of renewal and denunciation of the contract; 
0. The conditions under which entry and residence in the territory of immigration are permitted; 
0. The method of meeting the expenses of the journey of the migrant and the members of his family; 
0. In case of temporary migration, the method of meeting the expenses of return to the home country or the territory of migration, as appropriate; 
0. The grounds on which a contract may be prematurely terminated.

In the aforementioned context, the national-level meeting of trade unions has developed a model standard contract (see below) that will form the basis for future TU lobby/pressure campaign with the government. 

Model Standard Contract (Recommended Items): 1 Copy in Nepali, 1 Copy in English, and 1 Copy in Destination Country Language

1. Period of Contract 
2. Migrant workers' data (including, full name; date and place of birth; family status; place of residence and of recruitment)
3. Employer's data 
4. Duration of contract 
5. Place of employment duties / nature of work 
6. Duties of the employer 
7. Remuneration: Amount of salary, allowances, mode of payment, 
8. Working hours and break time 
9. Rest day per week 
10. Leave Entitlement: yearly leave days, medical leave with wage 
11. Food and accommodation 
12. Insurance 
13. Travelling cost 
14. Cost of resident permit 
15. Levi 
16. Deductions 
17. Settlement of disputes 
18. Repatriation and benefits  
i. Normal 
ii. Emergency 
19. Accident and personal injury 
20. Termination of employment 
a. Termination by employer 
b. Termination by Worker 
c. Compensation 
21. Extension of Contract 
22. Death  
23. The terms of this contract do not preclude the worker from other entitlements under the employment of foreign employment of foreign workers of the host country. The minimum facilities shall not be less than the provisions of this contract. 
24. In case of abuse or any violation of terms committed by the employer against the worker, the recruitment agency shall cooperate with the competent authority to assist the worker in seeking redress and in following up on reported grievances. 
25. Date of contract 

Signatory: 


Worker 			Employer 			Foreign Employment agency

